IN THLE
MISSOQURI SUIREME COURT

STATE OF MISSOUR], )

‘. Respondent, ;
- _ ; No. 73463

ED T. REUE;:HEIL LI, ;

Appellant. ;

MOTION TO REMAND FOR A NEW TRIAL

Comes now the State of Missour, respondent herein, by and through Jerermiah W. (Jay)

Nixon, Attorney General, and Cheryl A, Caponegro, Assistant Altorney General, and submits as

follows:

. That appellamt was convicled of murder in the first degree in the Cireuit Court of Clay

i
County and was sentenced to death;

2, That this Court allinned appellant’s conviclion and senlence, State v. Reuscher, 8§27

5.W.2d 710 (Mo. banc 1992), cert. denied, 113 S.CL. 114 (1992);

e

3. That this Court also affinrmed the denial of postconviction relief, Reuscher v. State, 887

S.W.2d 588 (Mo. banc 1984):

4. That appellant then filed in this Court on or about January 16, 1995, his Motion to

Recall the Mandate;

5. That on March 21, 1995, this Court entered an Order appointing the Honorable C.
David Damold as a Master lo conduct a hearing to determine whether tnal counsel was

ine(Tective for misinforming appellant as to the date on which the transcript in his direct appeal
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was filed thereby jeopardizing appellant’s ability 1o timely file a motion for postconviction relief
alleging claims of ineffective assistance of counsel,
6. That the Master, Judge Damold, heard evidence on June 20, 1995;
7. That in his findings of fact and conclusions of law filed December 1, 1935, Judge

Damold found that trial counsel, Robert Duncan, preventcd appellant from filing a timely motion

for postconviction relief pursuant to Rule 29.15 by failing to notify appellant of the date of the

filing of the direct appeal wranseript,

8. That on February 20, 1996, this Court entered an Order in which appellant's motion
was treated as a pevition for habeas corpus and in which this Court granted appellant sixty days
in which 1o file a pleading which would encompass any issues he might have raised in a
postconviction relief proceeding pursuant to Rule 29.15; |

9. That also in its February 20, 1996, Order, this Court appointed the Honorable Charles
B. Blackmar as Special Master for the proceedings on the petition;

10. That on or about April 19, 1996, appellant filed his motion alleging grounds for
modifying, vacating or seuting aside his judgment, conviction and sentence;

I'1. That the Special hﬁstcr. Judge Blackinar, heard evidence on the motion on August
19-20, 1996;

12. That on Huv:mbt:'r 21, 1996, Judge Blackmar entered his report in which he found
that trial counsel was laboring under an actual conflict of interest and that appellant was

prejudiced thereby; that wial counsel was constitutionally ineffective for advising appellant to

plecad guilty to an unrclated sodomy chaige which was later used as a statulory aggravating
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circumstance; and that trial counsel was constitutionally incffective for failing 1o investigate

appellant's mental state at the time of the oiTense;

13. That on January 9, 1996, this Court sct a briefing schedule;

l4. That on or about February 10, 1996, appellant filed his bref;

15. That, having reviewed the record and appellant’s bricf, respondent finds no basis on

which to challenge the report of the Special Master as clearly emmoncous.

WIEREFORE, respondent submits that appellant's case should be remanded for a new

rial, |

CERTIFICATE OF SERVICE:
| hereby certify that a true and

correct copy of the foregoing was
mailed, postage prepaid, this 26th

day of February, 1997, to

Sean D. O'Brien

Respectfully submitted,

JEREMIAIT W. (JAY) NIXON !

e ——

Atltomey G:ncral

-I'.'-..'

(L o
CHERYL A, C EJNE RO
Assistant Attorney General

Missoun Bar No. 41569

I.Q. Box 899
JefTerson City, Missoun 65102
(573) 751-3321

Attomeys for Respondent

Missouri Capital Punishment Resource Center

5319 Rockhill Road

Kansas City, MO 64110

f‘f{ __LL q -'rff.;_/.] PPN Fa
CHERYL A. CAPONEGRO




SUPreMEe UIu.uri pf Missouri

et banrc

March 25, 1997

State of Missouri,

Respondent,
e, 73463

Cir.Ct., #190-17F

VS,

Ed Theodore Reuscher I1I a/k/a Butch Reuscher,

Appellant.

Q RDER

Respondent, State of Missouri's motion for remand for new

trial sustained. | Judgment of conviction and sentence ordered
W

vagatad., Petitioner ordered dimacharged tes khe cuetody of tha

Sheriff of Clay County, Missouri to await further proceedings.

ohn €. Holsteiln, ChlEf Justice
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STATE OF MISSOURI—-5CT.;
I. THOMAS F. SIMON, Clerlk of the Supreme Court of Missouri, do hereby certify that the Jore-
25
qoing is a true copy of the order of soid court, entered on the ... ... doy of
Hm‘ch ............. _I','J'_.(:If-lf_ as fully as the some appears of record in my office.
IN TESTIMONY WHEREOQF, | have hereunto set my hand and affived the
seal of said Supreme Court. Done at office in the City of Jefferson,
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